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justice, and conclusions are given on the difference, specific aspects of transparency in judicial
proceedings and openness of the activities of the judicial authority
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INTRODUCTION

It is known that judicial power is a separate
and independent branch of state authority.
Based on Article 11 of the Constitution of the
Republic of Uzbekistan[1], the state authority
is separated into legislative, executive and
judicial powers. Therefore, the openness of
the activities of the judicial authority, the
provision of information on the rights and
freedoms of citizens adopted by them,
decisions related to their legitimate interests,

the introduction of legal norms of public
control over the activities of the judicial
authority are one of the important issues in
the conditions of further development of
democratic reforms in our country.

The Actions Strategy[2] on the five priority
areas of development of the Republic of
Uzbekistan for 2017-2021, developed on the
initiative of the President of the Republic of
Uzbekistan = Sh.M.Mirziyoyev, plays an
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important role in improving the efficiency of
the tasks assigned to government agencies,
establishing public control over their
observance of human rights, freedoms and
interests.

Strengthening the reliable protection of the
rights and freedoms of citizens through the
courts, introduction of modern information
and communication technologies in courts,
timely resolution of citizens’ appeals and
improving the efficiency and quality of justice,
improving the procedural framework of
administrative, criminal, civil and commercial
proceedings are some of the important
measures prescribed in the Actions Strategy.
The openness and transparency of judicial
activity, ensuring transparency of judicial
proceedings are considered one of the
important components of the democratic
procedural forms of judicial proceedings and
serve as an important legal guarantee for the
implementation of the law in the fair trial and
the realization of the rights of the participants
in the process. The principle of transparency
of the case in court guarantees the
substantive, legal and fair adoption of court
decisions[3].

As the head of our state Sh.M.Mirziyoyev
rightly noted in his Address to the Oliy Majlis,
“... to date, no clear legal mechanisms have
been created for effective public control
(oversight) over the activities of state bodies.
This prevents non-governmental non-profit
organizations from objectively assessing the
activities of government agencies and
officials. Therefore, it is necessary to adopt
the Law “On public control” in order to
introduce effective and practical mechanisms
for public control in public administration. In
this regard, | propose to establish public
councils under all government agencies. These
public councils should act as a bridge to
ensure the transparency of government
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agencies, connecting them directly with the
population”[4].

It is worth noting that the issue of openness
of the activities of judicial power is
distinguished by its peculiarities, compared to
other branches of power. Therefore, article
113 of the Constitution of the Republic of
Uzbekistan provides for the guarantee of
open consideration of cases in all courts, as
well as the norm of the possibility of hearing
to cases in a closed session only in cases
established by law. This constitutional norm
has been developed in other legislative acts of
our country. Consequently, according to
Article 7 of the law of the Republic of
Uzbekistan “On courts”, it is envisaged that
the cases will be considered open in all courts,
consideration of cases in a closed session will
be allowed only in cases specified in the
law[5].

Article 12 of the Code of Civil Procedure states
that all cases in courts are held in open
hearings, except for cases where there is
information related to state secrets, adoption
secrets and in other cases provided by law.
Also the article prescribes norms on the
possibility of holding a closed court hearing in
order to prevent the disclosure of information
about the private lives of persons involved in
the case, the confidentiality of
correspondence and other secrets protected
by law[6].

Article 11 of the Code of Economic Procedure
also provides for open hearings in economic
courts and for closed hearings if it is necessary
to keep a state secret, trade secret or other
secret protected by law[7].

Article 19 of the Code of Criminal Procedure
provides for the transparency of criminal
proceedings in all courts, except in cases of
conflict of interest in the protection of state
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secrets, as well as in cases of sexual
offenses[8].

Nevertheless, the openness and transparency
of the judiciary is an important component of
democratic procedural forms of litigation and
serves as an important legal guarantee in
ensuring the legitimacy of justice and the
exercise of the rights of participants in the
proceedings. Openness of the judiciary -
strengthens people’s trust in the judiciary, the
coverage of public cases in the media ensures
public control over the judiciary and has an
important  educational  value.  Lawyer
Sh.Sh.Shorakhmetov in his works also argued
that the openness of cases allows citizens to
get acquainted with the work of judges, to
bring their activities under public control, and
thus ensure the proper resolution of court
cases[9]. According to Shorakhmetov,
openness of cases allows citizens to get
acquainted with the work of judges, to bring
their activities under public control, and thus
ensure the proper resolution of civil cases[10].
Transparency is considered one of the
important components of the democratic
procedural forms of judicial proceedings and
serves as an important legal guarantee in the
implementation of the law in the fair trial as
well as in the realization of the rights of
participants in the civil process. The principle
of transparency of the case in court
guarantees the substantive, legal and fair
adoption of court decisions[11].

Ensuring the transparency of the judiciary
strengthens people’s trust in the judiciary, and
the coverage of public cases in the media
ensures public control of the judiciary and has
an educational value. The literature also
argues that openness of cases allows citizens
to get acquainted with the work of judges, to
bring their activities under public control, and
thus to ensure the proper resolution of civil
cases[12].
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The purpose of the principle of transparency is
to strengthen people’s trust in judicial power.
In addition, through the participation of the
media public oversight is provided over the
judicial proceedings. Therefore, the term
transparency in the literature means that all
persons, including representatives of the mass
media, participate in the examination of civil
cases in the courtroom[13]. Through the
openness of the activities of the courts, an
opportunity is created to see the material of
civil cases in the media, in particular
newspapers, magazines, radio, television
broadcasting, with the participation of
representatives of public organizations and
labor communities in the proceedings.

In fact, the openness of judicial activity,
making the public informed about the
decisions in some categories of cases, is an
integral part of the democratic legal state.
Ensuring the transparency of the case, its
openness and transparency for all, and the
legality, fairness and fairness of court
decisions shall serve to guarantee the norm
that “all state bodies, public associations and
officials of the Republic of Uzbekistan”,
enshrined in Article 30 of the Constitution of
the Republic of Uzbekistan, should provide
citizens with the opportunity to get
acquainted with court decisions. It remains to
be noted that the legality, justification and
fairness of a court decision is in many respects
more dependent on the openness (the ability
of any person to get acquainted with a court
decision) of court proceedings.

In this regard, Article 7 of the law of the
Republic of Uzbekistan “On guarantees and
freedom of obtaining information” dated April
24,1997 obliges state bodies, self-government
bodies of citizens, public associations,
enterprises, institutions, organizations and
officials to provide everyone the opportunity
to get acquainted with documents, decisions
and other, the norms on the possibility of
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obtaining information are enshrined in the
legislation and the provision of relevant
materials through publication and
dissemination[14].

Consequently, the creation of the possibility
of obtaining information also contributes to a
decrease in the number of court cases, since
the decision of the court on the case or the
fact that it issued a judgment prevents
appeals to the court on the same case. The
announcement of the decision of the court of
appeal encourages judges to clearly base their
decisions on the case. Because the decision
made by him can be criticized either by the
press or by scientists and analysts. The
principle of openness and transparency of the
case in court serves to ensure that court
decisions are taken reasonably, legally and
fairly.

In this regard, as the First President
I.LA.Karimov rightly pointed out, the reputation
of the state, the reputation of society
depends on the compliance of the judiciary
and judges with the rule of law, the
compliance of their decisions with the
standards of justice[15]. Therefore, in order to
ensure the legitimacy, validity and fairness of
the decisions of the court, which are
considered a document of justice, it is
important to ensure its openness and
transparency of court decisions.

In the legal literature, such concepts as
openness, transparency of the court
proceedings are used simultaneously. For
example, according to A.K.Gorbuza, the term
“openness” is used in most cases to refer to
court decisions, on the other hand, as a state
body to the courts, and the term
“transparency” is applied to the judicial
process[16].

According to V.L.Anishina, the concept of the
principle of transparency is ambiguous, and
the terms used in this principle (“openness”,
“transparency”) are very close in importance,
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but not exactly, each of which is a part of the
judiciary and one aspect of its activities[17].
E.G.Fomenko argues that “transparency” is an
integral part of openness, while transparency
is a relatively broad concept that
encompasses both openness and
transparency[18]. Lawyer D.Yu.Khabibullaev
also notes in his research that the
transparency of judicial proceedings is a sign
of democracy, on the one hand, and a way for
the population to control the observance of
constitutional principles in court[19].

Analysis shows that transparency should be
seen as a constitutional principle of litigation
that is enshrined in all procedural codes.
Openness should serve to ensure access to
information about the judiciary, which
guarantees the constitutional right of
everyone to seek, receive and disseminate
information of their choice (the first part of
Article 29 of the Constitution of the Republic
of Uzbekistan).

From the resolution of the Supreme Court of
the Republic of Uzbekistan dated February 21,
2020 N2 04 “On ensuring transparency of
judicial proceedings and the right to
information on the activities of courts”, it is
possible to see that the above two concepts,
namely, the issues of transparency of judicial
proceedings and the right to information on
the activities of courts (openness), are two
different concepts. However, in the
explanations given by the decision of this
Plenum, the ratio between these two
concepts, that is, the transparency of judicial
proceedings and the openness of the activities
of the courts is not clearly defined. This can
also be seen from the explanation in
Paragraph 1 of this Plenum decision. It
explains that the transparency of judicial
proceedings, timely and objective information
to the public about the activities of the courts
makes it possible to increase the level of legal
awareness in the society, is an important
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guarantee of the implementation of justice, is
an effective means of ensuring public control
over judicial activities and increasing public
trust in relation to the court. As we see, in this
explanation, the importance of obtaining
information about the activities of the courts
and the transparency of judicial proceedings is
explained, however, the mutual ratio of these
concepts is not clearly defined.

Regarding the openness of the judiciary, the
Decree of the President of the Republic of
Uzbekistan dated July 13, 2018 “On measures
to further improve the judicial system and
increase trust in the judiciary” PF-5482[20]
clearly defines the purpose of increasing the
openness of the judiciary. According to it,
increasing the transparency of the judiciary
will serve, firstly, to further ensure the
transparency of the judiciary, secondly, to
expand open dialogue with the public, and
thirdly, to strengthen the role of the public in
the administration of justice.

In turn, the Decree provides for the following
forms of increasing the openness of the
judiciary to achieve these goals:

- gradual introduction of the procedure for
systematic publication of court decisions on
the website of the Supreme Court of the
Republic of Uzbekistan;

- introduction into judicial practice the
explanation of the content of the adopted
judicial document to the participants of the
judicial process after its announcement;

- organization of quarterly briefings by
chairmen of regional courts and their deputies
in order to inform the public and the media
about the activities of the courts;

- quarterly publication of reviews of the
practice of judicial review of cases by the
judicial boards of the Supreme Court of the
Republic of Uzbekistan in the supervisory
procedure, the appellate and cassation
proceedings by regional and equivalent
courts.
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As we can see, increasing the transparency of
the judiciary and ensuring the right to
information on the activities of the courts
differs in essence from the transparency of
the trial. However, some legal scholars and
practitioners often do not pay attention to the
specific features and aspects of these two
concepts, and do not distinguish them from
each other. For example, according to
S.V.Potapenko, access to information on the
activities of the courts can be provided by the
following means: participation in an open
court  session;  receiving  (publishing)
information on the activities of the courts
from the media; posting data on the Internet;
placement of information in court buildings;
to get acquainted with the data of archival
funds; provide information on request[21].

In our opinion, the transparency of the trial is
a constitutional principle. In particular, Article
113 of the Constitution of the Republic of
Uzbekistan stipulates that all courts may hear
cases openly, and hearings in closed sessions
may be allowed only in cases provided by
law[22]. Based on this principle, the
procedural codes of the country (CCP, CEP,
CPC, CAP) determine the basis and procedure
for decision-making in closed court.

Therefore, the principle of transparency
determines the conduct of court proceedings,
the order of court proceedings and court
hearings. Consequently, the principle of
transparency of judicial proceedings in civil
procedural law confirms our view that this
area of law is simultaneously included in the
organizational and functional principles[23]
that determine the structure of the court and
the judicial process.

As K.F.Gutsenko rightly points out, the
essence of the principle of transparency is to
give all citizens who are not participants in the
process the opportunity to participate in
court. This should, in theory, contribute to a
democracy of justice; giving citizens the
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opportunity to be in the building where the
trial is taking place is a kind of public control
over justice, calling the court to discipline,
forcing them to be more responsible in
resolving issues, everything that happens in
court is as reliable and reasonable as
possible[24].

As we can see, in contrast to transparency in
the procedural sense, the openness of court
proceedings ensures, first and foremost,
access to information about the activities of
the courts. In the form of a network of
Internet sites is reflected in the creation and
functioning of the information space of the
judicial system[25].

In our opinion, the content of the
transparency of judicial proceedings includes
the following personal rights and freedoms of
subjects of civil society: a) the right to
participate in judicial proceedings; B) the right
to receive information in electronic or
documented form in connection with the
administration of fair trial; C) the right to
record such information in the form
established by law. Also, the content of the
transparency of the fair trial includes the
obligations of the competent state bodies to
provide citizens with information reflecting
the fair trial and not to interfere with the
implementation of these rights of the subjects
of civil society.

Given the mutual similarity of such concepts
as openness, transparency in judicial
proceedings, among others, in our opinion, for
the convenience of using these terms, it is
worth noting that some of them should be left
in circulation and reduced to a minimum. In
our opinion, it would be appropriate to use
the term of transparency in relation to the
judicial discussion, and the term of openness
in relation to the activities of the court as a
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state body, with the aim of creating
convenience in the use of each term in its
place, as well as for the correct application of
the terms.
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